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In the United States District Court
for the Western District of Pennsylvania
Pennsylvania General Energy Company, L.L.C., )
)
Plaintiff,
)
)
v.
)
)
Grant Township,
)
)
Defendant.
)
_______________________________________)

Case No. 1:14-cv-209
Susan Paradise Baxter, M.J.
GRANT TOWNSHIP’S MOTION
TO DISMISS FOR LACK OF
STANDING AND MOOTNESS
ELECTRONICALLY FILED

GRANT TOWNSHIP’S MOTION TO DISMISS FOR LACK OF STANDING
AND MOOTNESS
AND NOW, comes the Defendant Grant Township in the above captioned action and
requests that this Court dismiss this action for lack of standing and mootness, for the following
reasons:
1. On August 8, 2014, the corporate-Plaintiff PGE filed the instant action against Grant
Township, seeking to nullify the Grant Township Community Bill of Rights Ordinance
[hereinafter “Ordinance”]. [Docs 1, 5].
2. That Ordinance creates a local bill of rights for the people of Grant Township, bans
activities that would violate that bill of rights, and provides for enforcement of that bill of
rights against corporations violating those rights. [Doc. 1-1].
3. Among other activities, the Ordinance bans the permanent disposal of oil and gas wastes
within the Township, which includes the operation of frack injection wells within the
Township.
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4. On October 22, 2014, the Pennsylvania Department of Environmental Protection
[hereinafter “DEP”], issued a permit to PGE to allow the conversion of an existing deep
gas well to an injection well for the injection of frack wastes.
5. PGE has taken no action to date to prepare the site for the creation and operation of an
injection well.
6. On March 13th, 2015, the DEP revoked the permit originally issued to PGE necessary for
the conversion of the deep gas well to a frack injection well. See Exhibit #1 (DEP Letter
of Revocation to PGE, dated March 12, 2015).
7. PGE’s counsel has confirmed the revocation of the permit, has confirmed that the permit
will not issue prior to this Court’s scheduled oral argument date for this action, and has
confirmed that the permit will not issue prior to the date set by this Court for the issuance
of an opinion in this case. See Kevin Garber, Esq., Letter of March 17, 2015 to Judge
Baxter’s Chambers.
8. PGE cannot create or operate its proposed injection well without the DEP permit.
9. Grant’s Ordinance solely affects PGE’s ability to create and operate an injection well
within Grant Township, and does not affect any other aspect of PGE’s operations within
the Township.
10. Grant Township believes that PGE now lacks standing to maintain this action, because
the Plaintiff-corporation has not, and cannot, suffer injury as a result of the Ordinance,
and therefore, the Plaintiff-corporation’s alleged injuries are not redressable by a decision
of this Court.
11. Grant Township believes that this Court now lacks jurisdiction to entertain this action as
a result of PGE’s lack of standing, and because the case is now moot.
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12. Accordingly, Grant Township moves this Court to dismiss this action without prejudice
to re-file if PGE obtains a state permit necessary for the creation of, and operation of, the
proposed frack injection well.

Respectfully submitted this 19th Day of March, 2015.

For Defendant Grant Township:
/s Thomas Alan Linzey
Thomas Alan Linzey, Esq.
Community Environmental Legal Defense Fund
P.O. Box 360
Mercersburg, Pennsylvania 17236
(717) 498-0054 (v)
(717) 977-6823 (c)
tal@pa.net
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In the United States District Court
for the Western District of Pennsylvania
Pennsylvania General Energy Company, L.L.C., )
)
Plaintiff,
)
)
v.
)
)
Grant Township,
)
)
Defendant.
)
)
_______________________________________)

Case No. 1:14-cv-209
Susan Paradise Baxter, M.J.
GRANT TOWNSHIP’S BRIEF
IN SUPPORT OF MOTION TO
DISMISS FOR LACK OF STANDING
AND MOOTNESS
ELECTRONICALLY FILED

GRANT TOWNSHIP’S BRIEF IN SUPPORT OF MOTION TO DISMISS FOR LACK
OF STANDING AND MOOTNESS
I.

Factual and Procedural History
On August 8, 2014, PGE filed the instant action against Grant Township, seeking to

nullify Grant’s Community Bill of Rights Ordinance [hereinafter “Ordinance”], which was
adopted on June 3, 2014. [Docs. 1, 5]. Grant’s Ordinance creates a local Bill of Rights for the
people of Grant Township, prohibits those activities which would violate that local Bill of
Rights, and provides for enforcement of the Ordinance against corporations violating the
Ordinance. [Doc. 1-1].
On December 15, 2014, PGE and Grant Township filed concurrent motions for judgment
on the pleadings, along with supporting briefs. As of January 30, 2015, briefing on those motions
was complete. [Docs. 67, 68]. This Court has scheduled oral argument on those motions for
April 14, 2015, with a decision to issue by the week of May 4, 2015.
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On March 13, 2015, the Commonwealth of Pennsylvania’s Department of Environmental
Protection [hereinafter “DEP”] revoked PGE’s injection well permit for an indefinite period of
time. See Grant Township’s Motion to Dismiss at Exhibit #1 (Revocation Letter of March 13,
2015 from DEP to PGE]. Grant believes that the revocation of that permit relieves PGE of
standing to challenge Grant’s Ordinance - thus removing jurisdiction from this Court on that
basis and making this action moot - and files this brief in support of its motion to dismiss.1
Alternatively, Grant has filed a motion for stay, requesting that this Court stay the proceedings of
this case until PGE submits a new permit application, the Commonwealth completes its review
and evaluation of the application, and PGE possesses a valid state permit for the creation and
operation of the frack injection well.2

1

Contrary to PGE’s assertions, it appears that the corporation’s injection well permit has been
permanently revoked, and that PGE will be forced to apply for an entirely new permit. A
spokesman for the Department of Environmental Protection confirmed that the agency will be
“reevaluating the criteria used to approve these wells” which means a “review [of] our policies.”
The DEP has also confirmed that they will now be examining “what would be injected and its
impact on the environment,” thus moving beyond traditional evaluation of these applications. See
http://triblive.com/business/headlines/7999486-74/permit-dep-appeal#axzz3UnrKnydX
(accessed March 19, 2015); http://stateimpact.npr.org/pennsylvania/2015/03/18/dep-reversesdecision-over-waste-water-disposal-well/ (accessed March 19, 2015).
On February 13, 2015, the DEP also issued new draft regulations which ban the use of
temporary waste storage pits and force other changes to state oil and gas regulations. Those new
regulations will not be finalized until 2016, and will have an impact on oil and gas disposal
practices. See http://files.dep.state.pa.us/OilGas/BOGM/BOGMPortalFiles/
TechnicalAdvisoryBoard/2015/Draft%20Final%20CHAPTER%2078a%20TAB%203.20.15.pdf
(accessed March 18, 2015).
2
As an additional factor in the consideration of dismissal of this action, or a stay of this action,
the people of Grant Township have successfully qualified a home rule question for the May 19,
2015 primary election. If approved, and if a local bill of rights is included within a popularly
adopted home rule charter for the Township, Grant Township will be transformed from a Second
Class Township to a Home Rule municipality in November of this year. Because most of the
claims in PGE’s current complaint have been asserted against the current municipal corporation as a township whose powers are derived solely from the Commonwealth’s Second Class
Township Code – PGE’s current claims are likely inapplicable to a home rule municipality.
2
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II.

Summary of the Argument
Creation of, and operation of, a frack injection well within Grant Township requires both

federal and state permits. PGE’s lack of a state permit means that Grant’s ban on injection wells
has not, and cannot, cause injury to PGE’s interests. PGE’s inability to proceed with the
construction and operation of the proposed frack injection well means that the corporation’s
alleged injuries cannot be redressed by a ruling by this Court, and that this action is now moot.
Accordingly, PGE lacks standing to maintain this case, and this Court lacks jurisdiction to
entertain it.

III.

Standard of Review – Standing and Mootness
Federal Rules of Civil Procedure 12(b)(1) and 12(h)(3) permit a defendant to move for

dismissal of a complaint if the court lacks subject matter jurisdiction to hear a case. A defendant
may challenge the court's subject matter jurisdiction based on the plaintiff's lack of standing.
ACLU–NJ v. Township of Wall, 246 F.3d 258, 261 (3d Cir. 2001). Absent standing, and by
extension, subject matter jurisdiction, the court does not possess the power to decide the case,
and any disposition it renders is a nullity. Int'l Ass'n of Machinists & Aerospace Workers v. N.W.
Airlines, 673 F.2d 700, 711 (3d Cir. 1982).
A defendant may challenge a court's subject matter jurisdiction with either a facial or
factual attack. Gould Electronics Inc. v. U.S., 220 F.3d 169, 176 (3d Cir. 2000). In a factual
attack, as here, the defendant may challenge the factual basis underlying the court's subject
matter jurisdiction with extrinsic evidence, essentially making the argument that the allegations
supportive of jurisdiction are not true. Cunningham v. Lenape Regional High Dist. Bd., 492
F.Supp.2d 439, 447 (D.NJ 2007). Because this Court must be satisfied at all times that it has the
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power to hear the case, it “may consider evidence outside the pleadings. . . to resolve factual
issues bearing on jurisdiction.” Gould Electronics, 220 F.3d at 176: Gotha v. U.S., 115 F.3d 176,
179 (3d Cir. 1997); Int'l Ass'n of Machinists, 673 F.2d at 711. Once the defendant presents
extrinsic evidence contesting the jurisdictional facts set forth in the complaint, the court must
permit the plaintiff to respond. Gould Electronics, 220 F.3d at 177. “The court may then
determine jurisdiction by weighing the evidence presented by the parties. . . evaluating for itself
the merits of the jurisdictional claims.” Id.; Mortensen v. First Federal Sav. & Loan Ass'n, 549
F.2d 884, 891 (3d Cir. 1977). There is no presumption of truthfulness attached to the allegations
set forth in the complaint. Mortensen, 549 F.2d at 891. Rather, the challenge must be evaluated
solely on the merits of the evidence submitted on jurisdiction. Id.
The standing inquiry “involves both constitutional limitations on federal court
jurisdiction and prudential limitations on its exercise.” Warth v. Seldin, 422 U.S. 490, 498, 95
S.Ct. 2197, 45 L.Ed.2d 343 (1975). To maintain an action in federal court, a plaintiff must
demonstrate constitutional standing by satisfying several requirements imposed by Article III of
the Constitution. A plaintiff must show: (1) that he or she has suffered an injury in fact—that is,
an invasion of a legally protected interest which is concrete and particularized, and actual or
imminent rather than conjectural or hypothetical; (2) that there is a causal connection between
the injury and the conduct complained of, such that the injury is traceable to the challenged
action of the defendant, rather than the result of an independent action of some third party not
before the court; and (3) that it is likely the injury will be redressed by a favorable decision of the
court. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560–61, 112 S.Ct. 2130, 119 L.Ed.2d 351
(1992).
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The injury-in-fact element is central to the standing inquiry. See Teva Pharm. USA, Inc.
v. Novartis Pharm. Corp., 482 F.3d 1330, 1337 (Fed.Cir. 2007) (“Of the three standing
requirements, injury-in-fact is the most determinative.”); Nat'l Wildlife Fed'n v. Hodel, 839 F.2d
694, 704 (D.C.Cir. 1988) (describing the injury-in-fact prong as “the core of standing”); Gregory
P. Magarian, NOTE, FIGHTING EXCLUSION FROM TELEVISED PRESIDENTIAL DEBATES: MINOR
PARTY CANDIDATES' STANDING TO CHALLENGE SPONSORING ORGANIZATIONS' TAX–EXEMPT
STATUS, 90 Mich. L.Rev. 838, 844 n. 45 (1992) (“[C]ourts rarely recognize an injury as
cognizable and proceed to deny standing on one of the other constitutional grounds.”). Under it,
the plaintiff must suffer a palpable and distinct harm. See Allen v. Wright, 468 U.S. 737, 751, 104
S.Ct. 3315 (1984), abrogated on other grounds by Lexmark Int’l, Inc. v. Static Control
Components, Inc., ----U.S.----, 134 S.Ct. 1377, 2014 WL 1168967 (Mar. 25, 2014). That harm
“must affect the plaintiff in a personal and individual way.” Lujan, 504 U.S. at 560 n. 1.
Plaintiffs must also demonstrate prudential standing by meeting certain judge-made
requirements designed to limit the exercise of federal jurisdiction. Without these additional
prudential considerations, “the courts would be called upon to decide abstract questions of wide
public significance even though other governmental institutions may be more competent ... and
judicial intervention may be unnecessary to protect individual rights.” Warth, 422 U.S. at 500.
The doctrine of mootness is related to the doctrine of standing. The U.S. Supreme Court
has described mootness as “the doctrine of standing set in a time frame: The requisite personal
interest that must exist at the commencement of the litigation (standing) must continue
throughout its existence (mootness).” Arizonans for Official English v. Arizona, 520 U.S. 43, 68
n. 22 (1997) (internal quotation marks and citations omitted). The Supreme Court has gone on to
note that describing mootness as “the doctrine of standing set in a time frame” is “not

5
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comprehensive” due to certain differences in the doctrines. Friends of the Earth, Inc. v. Laidlaw
Env. Servs. (TOC), Inc., 528 U.S. 167, 190 (2000).
If a party's claim is that a plaintiff who had a sufficient personal stake in the litigation
when the lawsuit was filed (and thus had standing to sue) nevertheless lost that personal stake in
the outcome due to certain post-filing events, the challenge is properly characterized as one of
mootness. See Abbott Laboratories v. Roxane Laboratories, Inc., 2013 WL 2322770, at *5
(D.Del. 2013) (citing Davis v. Fed. Election Comm'n, 554 U.S. 724, 732–34 (2008); Qimonda
AG v. LSI Corp., 857 F.Supp.2d 570, 574–75 & n. 7 (E.D.Va. 2012)).

IV.

PGE lacks standing to maintain this claim, and this Court lacks jurisdiction to
entertain this claim, because PGE has not been - and cannot be - injured by
Grant’s Ordinance, and because PGE’s alleged injuries cannot be redressed by
this Court through a ruling nullifying the Grant Ordinance.
PGE did not have standing at the time it filed its Complaint and it does not have standing

now.3 Therefore, this action must either be dismissed for lack of jurisdiction, or stayed until PGE
is in possession of a valid state permit authorizing it to proceed with the creation and operation
of the frack injection well.4
PGE fails all three prongs of the constitutional standing requirement. First, PGE lacks
any legally protected interest in using the Yanity Well as an injection well, much less an interest
that is concrete and particularized - or actual and imminent - rather than conjectural or

3

PGE misinformed the Court in its March 17, 2015 letter to Judge Baxter that Grant Township
has never raised the issue of PGE’s state-issued permit, or the bearing of that permit on this case.
See Grant’s Response in Opposition to Preliminary Injunction at 14 [Doc. 40]. Regardless,
standing of the plaintiff at all phases of litigation is required for this Court to possess subject
matter jurisdiction, and the defendant may raise the issue at any time. See Fed.R.Civ.Pro.
12(h)(3).
4
Grant has filed a Motion for Stay with this Court as an alternative remedy to the granting of
Grant’s Motion to Dismiss.
6
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hypothetical. Second, there is no causal connection between PGE’s inability to use the Yanity
Well as an injection well and Grant’s Ordinance. At this juncture, it is the refusal of the
Commonwealth of Pennsylvania to issue a permit that is preventing PGE from using the Yanity
Well as an injection well. Third, PGE’s alleged injury cannot be redressed by a favorable
decision of this Court. Even if the Ordinance were invalid – which it is not – PGE could not
proceed to create and operate the Yanity Well as an injection well even if the Ordinance was
nullified.
It is well established that this Court cannot entertain a challenge to an ordinance when the
plaintiff suffers no concrete or particularized harm. In Warth v. Seldin, 422 U.S. 490 (1975), the
U.S. Supreme Court considered whether low and moderate income residents, and an association
of firms engaged in the development and construction of residential housing, had standing to
challenge a zoning ordinance as unconstitutionally exclusionary. The Court found that the
plaintiffs did not have standing. It reasoned that the residents did not have standing because they
did not allege specific, concrete facts demonstrating that the allegedly exclusionary zoning
practices harmed them, and that they personally would benefit in a tangible way from the court's
intervention. The Court reasoned that the association of firms did not have standing to challenge
the zoning ordinance because the association “refer[red] to no specific project of any of its
members that [was] precluded ... by the ordinance,” and there was “no averment that any
member ha[d] applied ... for a building permit or a variance with respect to any current project.”
Id. at 516, 95 S.Ct. 2197. The association’s allegation that the ordinance “had deprived some of
its members of substantial business opportunities and profits” was insufficient to establish injuryin-fact. Id. at 516 (quotation marks omitted).

7
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Equally clear is that a plaintiff’s alleged harm does not meet the redressibility
requirement where, as here, another unchallenged law or regulation, independent of the
Ordinance, is causing the alleged harm. See Interstate Outdoor Advertising v. Zoning Bd. of the
Tp. of Cherry Hill, 2011 WL 4073469, at *7 (D.N.J. Sept. 13, 2011) (“Two recent District of
New Jersey decisions analyzing constitutional challenges to billboard bans held that a plaintiff is
unable to establish the essential requirement of redressability, even if the challenged provision
was struck down, if other unchallenged provisions would independently prevent construction of
the desired billboards.”) (citing Coastal Outdoor Advert. Gp., LLC v. Twp. of Union, 676
F.Supp.2d 337, 349 (D.N.J. 2009) (Wolfson, J.), aff'd, 402 F. App'x 690, 691 (3d Cir. 2010));
Coastal Outdoor Advert. Gp., LLC v. Twp. of East Hanover, 630 F.Supp.2d 446, 454
(D.N.J.2009) (Hayden, J.), aff'd, 397 F. App'x 794, 795 (3d Cir. 2010); Coastal Outdoor
Advertising Group, LLC v. Township of East Hanover, 397 Fed. App’x 794, 795-96 (3d Cir.
2010) (finding no standing where a billboard permit applicant “would not be ‘substantially
likely’ to erect the billboard” because other laws “would still prevent [the plaintiff] from erecting
its billboards.”); Maverick Media Group, Inc. v. Hillsborough County, Fla., 528 F.3d 817, 821
(11th Cir. 2008) (holding that a sign permit applicant lacks a redressable injury to challenge the
constitutionality of a sign ordinance where the permit could have been denied on the basis of
some alternative but unchallenged regulation); KH Outdoor, L.L.C. v. Clay County, 482 F.3d
1299, 1303 (11th Cir. 2007) (“Any injury KH Outdoor actually suffered from the billboard and
offsite sign prohibition is not redressable because the applications failed to meet the
requirements of other statutes and regulations not challenged.”); Harp Adver. Ill., Inc. v. Vill. of
Chicago Ridge, Ill., 9 F.3d 1290, 1292 (7th Cir.1993) (holding that plaintiff advertiser's inability
to erect billboard would not be redressed by favorable decision because an unchallenged

8
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provision of sign code would block construction); Advantage Media, L.L.C. v. City of Eden
Prairie, 456 F.3d 793, 801 (8th Cir. 2006) (“[A] favorable decision for Advantage even with
respect to those sign code provisions which were factors in the denial of its permit applications
would not allow it to build its proposed signs, for these would still violate other unchallenged
provisions of the sign code like the restrictions on size, height, location, and setback.”);
Covenant Media of South Carolina, LLC v. City of North Charleston, 493 F.3d 421, 430 (4th Cir.
2007) (finding no standing because a billboard permit application “could not have been approved
regardless of whether other substantive provisions of the Sign Regulation Ordinance [were] held
to be unconstitutional.”).
PGE is in a similar bind. Without a valid state permit, PGE is unable to create or operate
the frack injection well which is the subject of this dispute. PGE’s injury is not currently caused
by Grant’s Ordinance, but is, instead, caused by the Commonwealth of Pennsylvania’s refusal to
allow PGE to operate its proposed injection well. Because PGE’s injury is not caused by Grant’s
Ordinance, its injury is not redressable by this Court - an overturning of the Ordinance would not
allow the frack injection well to proceed. Thus, the Ordinance cannot legally be considered to be
the cause of PGE’s injuries, and those injuries cannot be redressed by this Court.
Whereas PGE may have had standing to prosecute its claims at one point in this
litigation, the revocation of the state-issued permit now deprives it of that status. Thus, PGE
lacks standing to maintain this action, and this Court lacks the jurisdiction to entertain it.
Accordingly, it must be dismissed on those grounds.

9

Case 1:14-cv-00209-SPB Document 81 Filed 03/19/15 Page 10 of 12

V.

PGE’s claim that its EPA permit vests a legal interest in the corporation that is
affected by the Ordinance, and thus, that it has standing to challenge the
Ordinance on that basis, is flawed because the EPA permit recognizes the
applicability of local law, the Ordinance’s provisions are tied to the injection
well itself, and PGE lacks standing to prosecute an independent claim.
In its March 17, 2015 letter to Judge Baxter, PGE asserts that the Grant Ordinance

“purports to invalidate PGE’s legally protected interest in the EPA permit” and that the resulting
injury is “a direct result of Grant Township’s adoption of the Ordinance.” PGE also contends that
because the Ordinance “strips corporations of their status as ‘persons’” that PGE has independent
standing grounds to challenge the Ordinance. Unfortunately for PGE, the corporation is mistaken
on both of its arguments.
First, the permit issued by the Environmental Protection Agency (EPA) for the creation
and operation of the injection well explicitly recognizes the applicability of local law to the
permit. That “carve out” for local laws is established by the following provision in the permit:
Issuance of this permit does not convey property rights or mineral rights of any sort or
any exclusive privilege; nor does it authorize any injury to persons or property, any
invasion of other private rights, or any infringement of State or local law or
regulations.
EPA Injection Control Permit Number PAS2D013BIND at p. 2 (“Effect of a Permit”) (emphasis
added).5
In other words, the EPA injection well permit explicitly preserves the application of local law to
the injection well, and possession of the permit does not exempt the holder from other state or
local laws that may affect the well. As such, the permit itself cannot create a separate legal
interest for standing purposes.

5

The full text of the injection well permit can be found at:
http://www.epa.gov/reg3wapd/pdf/public_notices/PGEPAS2D013BINDdrftperm091613spfnl_v
b.pdf (accessed March 18, 2015).
10
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Second, PGE is mistaken – as it was mistaken in its filing for preliminary injunctive relief
– that provisions of the Ordinance which deal with permit issues and PGE’s “rights” are capable
of causing injury to the corporation separate, and apart from, the Ordinance’s ban of the
proposed injection well. As asserted by Grant in response to PGE’s motion for preliminary
injunction, PGE’s corporate “rights” are only affected if those “rights” would “interfere with the
rights or prohibitions enumerated by [the] Ordinance.” See Ordinance at §5(a) [Doc. 1-1 at
§5(a)]. Thus, if PGE lacks standing because the Ordinance’s ban on injection wells does not
affect them due to the state’s revocation of their injection well permit, then the other provisions
of the Ordinance dealing with corporate “rights” cannot affect them as well.6
PGE’s argument that language within the Ordinance which invalidates any permits
“which would violate the prohibitions of this Ordinance” fails for the same reason – the
Ordinance doesn’t seek to invalidate any permit, but only those permits that violate the
Ordinance’s prohibitions. Because PGE is not currently capable of taking any action to violate
the Ordinance’s prohibitions, the corporation’s arguments in this respect simply have no
traction.7

6

Even assuming arguendo that they could, the corporation would only have standing to
challenge sections 5(a) and 3(a) of the Ordinance, thus leaving the other provisions – including
the ban on injection wells – intact. See DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 342, 352
(2006) (“plaintiff must demonstrate standing for each claim he seeks to press”).
7
As noted, PGE seeks to recycle this argument from its motion for preliminary injunction, in
which it argued that it would suffer “irreparable” harm as a result of the Ordinance’s impact on
corporate “rights.” In the same way that the corporation attempted to salvage its preliminary
injunction request by inventing injuries from other parts of the Ordinance, PGE attempts to save
its case now by arguing that the corporation’s standing exists independently of the Township’s
ban on injection wells. As its argument failed in its request for preliminary injunctive relief, it
must fail now for the same reasons.
11
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VI.

Conclusion
For the reasons advanced in Grant’s motion to dismiss and this supporting brief, Grant

respectfully requests a dismissal of this action due to PGE’s lack of standing and mootness of its
claims, and this Court’s consequent lack of jurisdiction over this case.

Respectfully submitted this 19th Day of March, 2015.

For Defendant Grant Township:
/s Thomas Alan Linzey
Thomas Alan Linzey, Esq.
Community Environmental Legal Defense Fund
P.O. Box 360
Mercersburg, Pennsylvania 17236
(717) 498-0054 (v)
(717) 977-6823 (c)
tal@pa.net
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UNITED STATES DISTRICT COURT
THE WESTERN DISTRICT OF PENNSYLVANIA
PENNSYLVANIA GENERAL ENERGY
COMPANY, L.L.C.
Plaintiff,
vs.

Case No. 1:14-cv-209
Magistrate Judge Susan Paradise Baxter

GRANT TOWNSHIP,
Defendant.

PLAINTIFF’S RESPONSE TO RENEWED MOTION TO DISMISS
Plaintiff, Pennsylvania General Energy Company, L.L.C. (“PGE”), files this Response to
Defendant Grant Township’s Renewed Motion to Dismiss for Lack of Standing and Mootness
(“Renewed Motion to Dismiss”).
I.

INTRODUCTION
Grant Township filed a Renewed Motion to Dismiss based on several misunderstandings

or misinterpretations pertaining to the procedural posture of this case, the validity of the federal
UIC permit, and the timing of the issuance of the DEP permit. The Court will preserve judicial
and party resources by denying the Renewed Motion to Dismiss and deferring consideration of
Grant Township’s Motion to Dismiss until after the Status Conference set for June 10, 2015.
II.

ARGUMENT
Grant Township has misconstrued the current procedural posture of this case. Grant

Township avers in its Renewed Motion to Dismiss that “[w]hile proceedings in this action were
the subject of a temporary stay, that stay expired on April 27, 2015.” (Docket No. 99, p. 3, ¶ 13.)
This assertion ignores the most recent filing by PGE and Order of the Court. On April 23, 2015,
PGE filed a Motion for Continuance of Status Conference (Docket No. 97) requesting that the

{B2044351.1}
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Court continue the Status Conference set for April 27, 2015 until a date during the week of June
8, 2015 and that the Court continue the stay until the date the Court reschedules the Status
Conference in June 2015. (Docket No. 97, p. 2.) On April 24, 2015, the Court entered a Text
Order granting PGE’s Motion for Continuance of Status Conference.

(Docket No. 98.)

Although the Court’s Text Order does not explicitly state that the stay is continued until the next
status conference, PGE presumes the Court intended to continue the stay when it granted PGE’s
Motion since PGE requested a continuation of the stay in its Motion.

Assuming these

proceedings are stayed until the next Status Conference on June 10, 2015, Grant Township’s
Renewed Motion to Dismiss is not procedurally appropriate at this juncture and should be
denied1.
The Court will preserve judicial and party time and resources if it defers consideration of
the Renewed Motion to Dismiss until after the June 10, 2015 Status Conference. If the Court
were to entertain the Renewed Motion to Dismiss now, it would likely issue a briefing schedule
setting dates for an Opposition Brief by PGE and a Reply Brief by Grant Township. Oral
argument on the Motion to Dismiss would likely be scheduled some time after the Reply Brief
was filed, and the Court would render a decision at some point after oral argument. However,
the DEP’s deadline under the statue for acting is June 2, 2015. The Motion to Dismiss would
likely not be fully briefed and argued before DEP is required to act on the state permit.

PGE

expects that DEP will issue the permit. From a practical standpoint, it is premature and a waste
of judicial resources for the Court to entertain a motion that may be made moot by the action of
the DEP in less than 45 days’ time.

1

To the extent the Court did not intend to continue the stay until the Status Conference on June 10, 2015,
PGE respectfully requests that the Court issue a new Text Order clarifying its ruling on PGE’s Motion to
Continue Status Conference.
{B2044351.1}
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Grant Township also bases its Renewed Motion to Dismiss on factual misrepresentations
concerning the validity of the federal UIC permit and the timeframe for the issuance of the new
DEP permit. First, Grant Township incorrectly asserts that PGE’s federal UIC permit is invalid
until a mechanical integrity test is conducted by PGE and observed by EPA personnel. (Docket
No. 99, p. 2, ¶ 5.)

Mechanical integrity testing is a condition of the final federal permit, not a

prerequisite to the validity of the federal UIC permit.

PGE must confirm the mechanical

integrity of the existing gas well before it begins operating the injection well under the permit.
This is no different than any other permit condition; the federal UIC permit is not invalid, but it
does contain a condition in connection with injection activity. Therefore, Grant Township’s
assertion that PGE does not possess a valid federal UIC permit is simply untrue.
PGE has not proceeded with mechanical integrity testing yet because Grant Township
adopted the Community Bill of Rights Ordinance shortly after PGE received its federal UIC
permit, precisely to prevent PGE from testing and operating the injection well. Mechanical
integrity testing would likely be considered to be a violation of the Ordinance. Indeed, as Grant
Township states in its Renewed Motion to Dismiss, the Community Bill of Rights Ordinance
affects PGE’s “operation of the proposed injection well,” which could encompass mechanical
integrity testing. (Docket No. 99, p. 2, ¶ 8.)
Grant Township also misconstrues the timeframe for the DEP to make a decision on
PGE’s state permit application. Grant Township alleges that the “permit decision guarantee”
may be “voided by the issuance of a deficiency letter by the DEP.” (Docket No. 99, p. 3, ¶ 14.)
However, Grant Township is referring to the DEP’s Permit Decision Guarantee Policy, which is
an internal policy that establishes a standardized review process and processing times for all DEP
permits. The 45-day timeframe referenced by PGE is statutory; it is not derived from the DEP’s
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Permit Decision Guarantee Policy. Section 3211(e) of Act 13 provides: “The department shall
issue a permit within 45 days of submission of a permit application unless the department denies
the permit application for one or more of the reasons set forth in subsection (e.1), except that the
department shall have the right to extend the period for 15 days for cause shown upon
notification to the applicant of the reasons for the extension.” 58 P.S. 3211(e) (emphasis added).
Grant Township claims that a number of “contingencies” can affect the 45-day time
period. (Docket No. 99, p. 4, ¶ 15.) However, only one of these “contingencies” - the 15-day
extension for cause authorized by Section 3211(e) - would extend the 45-day deadline, and any
such extension requested by the DEP would not delay the permit decision indefinitely.
Regarding the other “contingencies,” while it is true that the DEP may impose terms and
conditions in the permit, this does not delay or affect the timing of the permit decision. 58 P.S.
3211(e). This simply refers to conditions set forth in the permit with which PGE would have to
comply after the permit is issued. The mechanical integrity test is a condition of the federal UIC
permit. It has nothing to do with the state permitting process and, therefore, has no impact on the
deadline for issuing a state permit decision. Finally, even if the DEP were to deny PGE’s permit
application, the DEP still must do so within the 45-day time period. Accordingly, short of a
request for a 15-day extension by the DEP, none of the “contingencies” alleged by Grant
Township has any effect on the 45-day statutory time period.
Last, Grant Township contends that PGE’s actions “have forced Grant Township to
expend significant resources and time in responding to this action.” (Docket No. 99, p. 4, ¶ 17.)
To the contrary, Grant Township’s act of adopting a plainly unconstitutional ordinance is what
caused the instant litigation. Any time spent by Grant Township is self-inflicted by its adoption
of the Community Bill of Rights Ordinance and its subsequent decision to uphold the Ordinance
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despite its inherent constitutional and legal defects. PGE understands that Grant Township’s
legal counsel is defending this matter on a pro bono basis. Therefore, Grant Township is not
expending significant resources in responding to this lawsuit.
III.

CONCLUSION
PGE respectfully requests that this Court deny Grant Township’s Renewed Motion to

Dismiss and defer consideration of the Motion to Dismiss until after the June 10, 2015 Status
Conference. If the Court agrees to entertain Grant Township’s Renewed Motion to Dismiss,
PGE respectfully requests that this Court enter a briefing order for said Motion.

Respectfully submitted,
Dated: May 4, 2015

By: /s/ James V. Corbelli
Kevin J. Garber, Esquire
Pa. I.D. #51189
James V. Corbelli, Esquire
Pa. I.D. #56671
Alana E. Fortna, Esquire
Pa. I.D. #309691
Babst, Calland, Clements & Zomnir, P.C.
Two Gateway Center, 6th Floor
Pittsburgh, PA 15222
412-394-5400
Counsel for Plaintiff, Pennsylvania General
Energy Company, L.L.C.
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CERTIFICATE OF SERVICE
I hereby certify that I electronically filed a true and correct copy of the foregoing
Plaintiff’s Response to Defendant’s Renewed Motion to Dismiss this 4th day of May, 2015,
using the Court’s CM/ECF system, which will automatically serve a copy upon all counsel of
record.

By: /s/ James V. Corbelli
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UNITED STATES DISTRICT COURT
THE WESTERN DISTRICT OF PENNSYLVANIA
PENNSYLVANIA GENERAL ENERGY
COMPANY, L.L.C.
Plaintiff,
vs.

Case No. 1:14-cv-209
Magistrate Judge Susan Paradise Baxter

GRANT TOWNSHIP,
Defendant.

PLAINTIFF’S BRIEF IN OPPOSITION TO DEFENDANT’S MOTION TO DISMISS
Plaintiff, Pennsylvania General Energy Company, L.L.C. (“PGE”), files this Brief in
Opposition to Defendant Grant Township’s Motion to Dismiss for Lack of Standing and
Mootness.
I.

INTRODUCTION
PGE filed this action to challenge the constitutionality and validity of an ordinance

adopted by Grant Township that established a so-called Community Bill of Rights for the people
of Grant Township (the “Ordinance”). The Ordinance was designed to strip, and effectively
strips, PGE of its status as a “person” under the United States Constitution. In addition, the
Ordinance was intended to and does in fact divest PGE of its fundamental constitutional rights
under the First and Fourteenth Amendments and the Supremacy Clause under the United States
Constitution. Grant Township initiated and adopted the Ordinance in direct response to the
United States Environmental Protection Agency’s (“USEPA”) issuance of an underground
injection control permit (“UIC Permit”) to PGE for the operation of an underground injection
control well in Grant Township. PGE filed the instant action to challenge the constitutionality,
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validity and enforceability of the Ordinance. The Ordinance is plainly unconstitutional, is in
direct conflict with a number of Pennsylvania statutes, is preempted, and has been enacted in
violation of the scope of Grant Township’s authority.
Grant Township has filed a Motion to Dismiss and argues that PGE lacks standing to
pursue this lawsuit because the Pennsylvania Department of Environmental Protection (the
“DEP”) temporarily revoked PGE’s state permit for further consideration1. Grant Township’s
argument fails as PGE has suffered an injury-in-fact, the Ordinance is a cause of that injury, and
this Court can redress that injury.

PGE has sustained ongoing injury-in-fact because the

Ordinance is plainly unconstitutional on its face, and PGE has suffered constitutional violations
since the day the Ordinance was adopted by Grant Township. PGE has standing despite the
revocation of its DEP permit because PGE does not need to wait until all permits have been
obtained in order to seek to prevent the deprivation of its constitutional rights. PGE already
possesses the UIC Permit and, as admitted by the Community Environmental Legal Defense
Fund (“CELDF,” Grant Township’s lawyers), the existence of the Ordinance makes the mere act
of applying for a DEP permit to convert a producing well to an injection well a violation of the
Ordinance.2
Under Grant Township’s theory of standing, once the Ordinance is adopted, unless an
operator has every permit in hand and has met every permit condition, the constitutionality of the
Grant Township also claims that draft DEP regulations and Grant Township’s application for a Home
Rule Charter somehow impact a decision on its Motion to Dismiss. (Defendant’s Brief in Support of
Motion to Dismiss, fn. 1 and 2). These arguments are red herrings. First, “draft” regulations are not
binding. Second, the draft regulations for Chapter 78a of Pa. Code Title 25 do not purport to invalidate
the operation of underground injection wells. The operation of an underground injection well is a lawful
and presently ongoing activity in Pennsylvania. Third, obtaining a Home Rule Charter is a multi-step
process that could take years. Grant Township improperly implies that a Home Rule Charter is something
that can be obtained by Grant Township in the near future. Even with a Home Rule Charter, the
Ordinance would continue to be in violation of the Constitution and continue to be preempted.
2
Testimony of Chad Nicholson, Pennsylvania Community Organizer, CELDF, at DEP Public Hearing on
Yanity Injection Well, June 1, 2015, Grant Township, Pennsylvania.
1
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Ordinance can never be challenged. This extraordinarily constrained view of standing is not
consistent with the standards applied by federal courts. Instead, PGE may seek redress once it
has a sufficiently concrete, justiciable claim as a result of the Ordinance. Since PGE has the
federal UIC Permit to use the subject well as an injection well, and has re-applied for a DEP
permit to convert the well to an injection well, which activity itself is prevented by the
Ordinance, PGE has standing to challenge the Ordinance. As a result, the Motion to Dismiss
should be denied and the Court should schedule oral argument on the cross Motions for
Judgment on the Pleadings.
II.

ARGUMENT
A.

Legal Standard.

Grant Township purports to assert a “factual attack” in its Motion to Dismiss for lack of
standing. A standing challenge based on a factual attack “is an argument that there is no subject
matter jurisdiction because the facts of the case—and here the District Court may look beyond
the pleadings to ascertain the facts—do not support the asserted jurisdiction.” The Constitution
Party of Pennsylvania v. Aichele, 757 F.3d 347, 358 (3d Cir. 2014). Therefore, a factual attack
“concerns the actual failure of a [plaintiff’s] claims to comport [factually] with the jurisdictional
prerequisites.” Id.
Standing “focuse[s] on whether the party invoking jurisdiction had the requisite stake in
the outcome when the suit was filed.” Id., 757 F.3d at 360. “To establish that stake, a plaintiff
must show three elements: injury-in-fact, causation, and redressability.” Id. (citing Lujan v
Defenders of Wildlife, 504 U.S. 555, 560-61 (1992)). An injury-in-fact is established through an
invasion of a legally protected interest that is (a) concrete and particularized, and (b) actual or
imminent, and not conjectural or hypothetical. Id. at 361 (citing Lujan, 504 U.S. at 560-61). The
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plaintiff should be injured in a personal and individual way. Id. To meet the causation element,
the plaintiff’s injury must be fairly traced to the challenged action of the defendant and not be the
result of an independent action of some third party not before the court. Id. at 366. Lastly,
standing requires that there be redressability, which means a showing that the injury will be
redressed by a favorable decision. Id. at 368.
“At the pleadings stage, general factual allegations of injury resulting from the
defendants’ conduct may suffice, for on a motion to dismiss we ‘presum[e] that general
allegations embrace those specific facts that are necessary to support the claim.’” Lujan, 504
U.S. at 561. Moreover, “a claim may be dismissed under Rule 12(b)(1) only if it ‘clearly appears
to be immaterial and made solely for the purpose of obtaining jurisdiction’ or is ‘wholly
insubstantial and frivolous.’” Gould Electronics Inc. v. U.S., 220 F.3d 169, 178 (3d Cir. 2000).
The United States Supreme Court has held that the injury that is “required for standing
need not be actualized. A party facing prospective injury has standing to sue where the
threatened injury is real, immediate and direct.” Davis v. F.E.C., 554 U.S. 724, 734 (2008).
Following this principle, the Third Circuit has held that there is standing when there is a
“substantial controversy, between parties having adverse legal interests, of sufficient immediacy
and reality to warrant the issuance of a declaratory judgment.” The St. Thomas-St. John Hotel &
Tourism Ass’n v. Virgin Islands, 218 F.3d 232, 240 (3d Cir. 2000).
There is a clear and substantial controversy between PGE and Grant Township, which
have adverse legal interests, which is immediate and real. PGE has standing, and this Court
should consider whether the Ordinance is lawful.
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B.

PGE Has Standing to Pursue This Lawsuit.
1. PGE has suffered an “injury in fact”.

An injury-in-fact is the invasion of a legally protected interest that is concrete and actual
or imminent and not hypothetical or a matter of conjecture. Lujan, 504 U.S. at 561. Grant
Township argues that PGE lacks standing because DEP has temporarily revoked PGE’s permit.
(Docket No. 81, pp. 6-9.) Grant Township is wrong when it asserts that any injury by PGE is
neither actual and imminent nor concrete and particularized.
Section 5(a) of the Ordinance provides: “Corporations that violate this Ordinance, or that
seek to violate this Ordinance, shall not be deemed to be ‘persons’, nor possess any other legal
rights, privileges, powers, or protections which would interfere with the rights or prohibitions
enumerated by this Ordinance.” (Am. Complaint, Ex. 1 at § 5(a) (emphasis added).) Section 3
provides that it is unlawful to “engage in the depositing of waste from oil and gas extraction” and
that any federal or state permit that would violate the Ordinance is valid. “Depositing of waste
from oil and gas extraction” is defined to include “the issuance of, or application for, any permit
that would purport to allow these activities.” (Id. at § 1(b).)
The Ordinance directly targets PGE.3 PGE applied for and obtained the UIC Permit,
which Section 3(b) of the Ordinance purports to invalidate. (Am. Complaint, ¶¶ 21-23.) PGE
also applied for and obtained a permit from the DEP to reclassify the Yanity well from a
production well to an injection well. (Am. Complaint, ¶ 25.)

On March 13, 2015, the DEP

temporarily revoked the state permit but PGE reapplied for the state permit on March 31, 2015,4
which Section 5(a) of the Ordinance declares to be unlawful. (Docket No. 97, at Ex. A.)

3

Grant Township specifically targeted PGE by enacting the Ordinance only after PGE received the UIC
Permit.
4
The target date for the DEP to complete its technical review of PGE’s renewed permit application is
June 2, 2015. Pursuant to Section 3211(e) of Act 13, DEP “shall issue a permit within 45 days of
{B2083185.1}
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Despite Grant Township’s argument to the contrary in its brief, the Ordinance was
drafted so that even applying for a state or federal permit allowing an injection well is a violation
of the Ordinance. PGE applied for the UIC Permit and the DEP permit to obtain state and federal
permission to use the Yanity well to inject produced fluids from its oil and gas development
operations. By applying for and obtaining the necessary UIC Permit from the USEPA, PGE is a
corporation that “seeks to violate the Ordinance” by seeking to engage in the depositing of waste
from oil and gas extraction.

Grant Township’s counsel, by and through its agent Chad

Nicholson, testified before the DEP at a hearing on June 1, 2015, that the DEP may not issue a
permit to PGE because to do so would violate local law. “Chad Nicholson, a representative of the
Community Environmental Legal Defense Fund, testified that as long as the local community
rights ordinance remains on the books, the injection well would be illegal.”

(See

https://www.indianagazette.com/news/indiana-news/grant-township-residents-criticize-injectionwell-plan,22151593/) Grant Township is engaging in legal gamesmanship: it argues in federal
court that the Ordinance has not injured PGE because PGE does not have a permit from DEP and
thus cannot operate (allegedly robbing PGE of standing), and then it argues to DEP that DEP
may not issue a permit because the Ordinance prohibits it. The Ordinance clearly makes the
activity such as applying for a DEP or USEPA permit illegal. As stated by Mr. Nicholson at the
hearing, it is Grant Township’s position that by seeking the requisite federal and state permits,
PGE has violated local law, and DEP is powerless to overrule the will of the people of Grant
Township by granting a permit in violation of that law.
submission of a permit application unless the department denies the permit application …[and] except
that the department shall have the right to extend the period for 15 days for cause shown upon notification
to the applicant of the reasons for the extension.” In addition, the DEP has notified PGE that the DEP will
move expeditiously to decide the renewed permit application. As a result, PGE expects that the DEP will
elect to extend the review period and will make a decision on the renewed application by or around June
23, 2015, which is 60 business days after the technical review start date
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No reasonable argument exists that PGE has not been harmed. Section 5(a) of the
Ordinance declares that PGE shall not be deemed to be a person or possess any rights, privileges
or powers. By stripping PGE of its status as a “person” under the law, the Ordinance violates
PGE’s fundamental constitutional rights under the Supremacy Clause. The Ordinance
impermissibly treats corporations differently than similarly situated natural persons by banning
only corporations and governments from depositing waste from oil and gas extraction. (Am.
Complaint, Ex. 1 at § 3(a).) The Ordinance invalidates permits that are lawfully issued to
corporations by any state or federal entity and fails to provide any process or procedure for
challenging the invalidation.

(Am. Complaint, Ex. 1 at § 3(b).)

The Ordinance strips

corporations of their status as “persons” under the U.S. Constitution if the corporation violates or
seeks to violate the Ordinance. (Am. Complaint, Ex. 1 at § 5(a).) Grant Township averred in its
Counterclaim that PGE “is engaging in, or seeks to engage in, the depositing of waste from oil
and gas extraction into Grant Township.” (Counterclaim, ¶ 7.) The Ordinance infringed upon
PGE’s constitutional rights from its inception because Grant Township adopted the Ordinance
after PGE had already secured the UIC Permit and then later applied for a DEP permit.
The United States Supreme Court has held that “[t]he loss of First Amendment freedoms,
even for minimal periods of time, unquestionably constitutes irreparable injury,” Elrod v. Burns,
472 U.S. 347, 373 (1976). The Third Circuit has followed this precedent. See, e.g., Swartzwelder
v. McNealy, 297 F.3d 228, 241 (3d Cir. 2002) (holding that the deprivation of First Amendment
rights unquestionably constitutes irreparable harm); Beattie v. Line Mountain Sch, Dist., 992
F.Supp.2d 384, 396 (M.D.Pa. 2014) (holding that the “[d]eprivation of a constitutional right
alone constitutes irreparable harm as a matter of law, and no further showing of irreparable harm
is necessary"); Buck v. Stankovic, 485 F.Snpp.2d. 576 (M.D.Pa. 2007) (holding that ‘[t]he
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violation of a fundamental constitutional right constitutes irreparable injury” and “it is always in
the public interest to prevent the violation of a party’s constitutional rights”). The adoption of the
Ordinance immediately placed PGE in violation of a local law and immediately divested PGE of
its status as a “person” and its First Amendment right to petition the government for a
determination as to the invalidity of that law. PGE continues to be deprived of its constitutional
rights under the Supremacy Clause, the First Amendment, and the Fourteenth Amendment every
day that the Ordinance remains valid and effective. As a matter of law, the deprivation of PGE’s
fundamental constitutional rights constitutes actual harm.
The terms of the Ordinance prevent PGE from using the Yanity well as an injection well
or from even applying for a DEP permit to allow for a conversion to an injection well. (Am.
Complaint, ¶ 29.) These facts are not in dispute. The Ordinance is causing PGE harm, which
has been well recognized by federal courts. In Toll Bros v. Twp. of Readington, 555 F.3d 131,
140 (3d Cir. 2009), the Third Circuit found that a real estate developer with an option to buy
property and with detailed plans for the development of the property suffered an injury sufficient
to create standing to contest zoning restrictions that prevented the development from proceeding.
See also SWEPI, LP v. Mora County, N.M., 2014 WL 365923 (D.N.M. Jan. 19, 2015) (there was
injury-in-fact and standing to challenge an ordinance that prohibited natural gas operations where
plaintiff had oil and gas leases and even though the plaintiff had not yet applied for drilling
permits); Indep. Enterprises, Inc. v. Pittsburgh Water & Sewer Auth., 103 F.3d 1165, 1180, fn 12
(3d Cir. 1997) (permits implicate property rights and provide for constitutional rights); SynagroWWT Inc. v. Rush Twp., 299 F.Supp 410, 415 (M.D. Pa. 2004) (interference with business
activity creates injury-in-fact, even without DEP permit).
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In arguing that PGE has not suffered a concrete and particularized harm, Grant Township
relies upon Warth v. Seldin, 422 U.S. 490 (1975). However, the Warth decision actually
supports a finding of concrete and particularized harm in this case. In Warth, the Court was
asked to determine whether various parties, including a home builders association and a housing
council, had standing to challenge a zoning ordinance. Id. at 516-17. The Court held that neither
the home builders association nor the housing council had standing. Id. With respect to the
home builders association, the Court found: “The complaint refers to no specific project of any
of its members that is currently precluded either by the ordinance or by respondents' action in
enforcing it. There is no averment that any member has applied to respondents for a building
permit or a variance with respect to any current project.” Id. at 516. Therefore, the Court held
that the home builders association “failed to show the existence of any injury to its members of
sufficient immediacy and ripeness to warrant judicial intervention.” Id. With respect to the
housing council, the Court found that “the complaint does not suggest that any of these groups
has focused its efforts on Penfield or has any specific plan to do so. Again with the same
exception, neither the complaint nor any materials of record indicate that any member of
Housing Council has taken any step toward building housing in Penfield, or has had dealings of
any nature with respondents.” Id. at 516-17.
Here, the Ordinance prevents PGE from converting the Yanity well from a producing
well to an underground injection well. It is undisputed that PGE obtained the requisite UIC
Permit from the USEPA, and has submitted a renewed application for a state permit from the
DEP, and has taken the necessary steps towards operating a UIC well. (Am. Complaint, ¶¶ 1926.)

Therefore, unlike the plaintiffs in Warth, PGE has clearly alleged sufficient facts to

establish concrete and particularized harm.
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Grant Township also contends in its brief that PGE’s constitutional rights are only
infringed if PGE violates the Ordinance, and PGE cannot violate the Ordinance without its DEP
permit5 because it cannot operate the UIC well. (Brief in Support of Motion to Dismiss, p. 11.)
However, simply applying for a permit violates the Ordinance. PGE does not have to be actively
operating an injection well to be in violation of the Ordinance. Moreover, Grant Township is
arguing to the DEP that DEP may not issue the permit without violating the Ordinance.
Therefore, contrary to Grant Township’s assertions before this Court, the Ordinance does in fact
cause injury separate and apart from the ban of the proposed injection well.6
2. PGE Has Satisfied the Causation Prong.
PGE meets the causal connection prong of the standing inquiry if there is a causal
connection between PGE’s injury and Grant Township’s wrongful conduct. Lujan, 504 U.S. at
560. Grant Township argues that there is no causal connection between PGE’s inability to use
the Yanity well as an injection well and the Ordinance. (Brief in Support of Motion to Dismiss,
p. 7.) This argument misses the mark. PGE’s inability to operate the Yanity well as an injection
well is not the only harm sustained by PGE. As stated above, PGE has endured and continues to
endure constitutional violations as a direct result of Grant Township’s adoption of the Ordinance.
Moreover, the DEP is not “refusing to allow” PGE to operate the Yanity Well as an injection
well. Grant Township’s argument is unconvincing, considering the DEP allows for the change in

Again, as noted above, Grant Township, through its counsel’s agent, made representations to the
contrary at the DEP hearing on the Yanity well permit.
6
Grant Township argues in footnote 6 of its Brief that, even if PGE’s constitutional rights were affected
by the Ordinance separate and apart from the ban on injection wells, PGE would only have standing to
challenge Sections 5(a) and 3(a) of the Ordinance, not the ban on injection wells. As discussed above, in
addition to ongoing constitutional violations, PGE has a legal interest in the UIC Permit and the Yanity
well. By banning injection wells, the Ordinance strips PGE of its interest in a lawfully issued federal
permit and prevents PGE from engaging in a lawful activity. Therefore, PGE has standing to challenge
the ban on injection wells as preempted by Pennsylvania law because the ban interferes with PGE’s legal
interests and its ability to conduct business in Grant Township.
5

{B2083185.1}

10

Case 1:14-cv-00209-SPB Document 104 Filed 06/03/15 Page 11 of 15

use of producing wells to injection wells and is currently in the process of reviewing PGE’s
renewed permit application for this very activity. (Docket No. 97, at Ex. A.) Grant Township’s
argument is wholly dependent on the improper assumption that the DEP will not issue PGE a
permit, yet Grant Township can offer no basis for this assumption.
The lack of a state permit is not the sole cause of PGE’s injuries. The Ordinance’s
unconstitutional provisions and ban on injection well activities have a clear and obvious causal
connection to PGE’s injuries. In fact, before the DEP temporarily revoked PGE’s permit, PGE
had all the permits necessary to convert the Yanity well to an injection well. However, PGE
could not proceed because the Ordinance made it illegal to use the Yanity well as permitted. The
Ordinance continues to be an obstacle and, therefore, continues to be a cause to PGE’s injury.
By pointing to the temporary revocation of the DEP permit, Grant Township is
essentially arguing that PGE must establish “but for” causation for purposes of standing. This is
not the standard. In Khodara Envtl., Inc. v. Blakely, 376 F.3d 187 (3d Cir. 2004), the Third
Circuit rejected a similar argument. Khodara Environmental, Inc. (“KEI”) wished to develop a
landfill in Jefferson County, Pennsylvania, and the Federal Aviation Administration (“FAA”)
argued that a statute prohibited the landfill. KEI sought a declaration that the statute did not
prohibit the development of a landfill. Id. at 190. The FAA challenged KEI’s standing. Id. at
194. The FAA argued that the statute’s prohibition was not the direct cause of KEI’s inability to
construct and operate the landfill, but rather the DEP’s decision to revoke a portion of one permit
and suspend KEI’s remaining permits prevented KEI from constructing the landfill regardless of
whether the statute applies. Id. The Third Circuit rejected the FAA’s narrow reading of the
causation prong:
even if [KEI’s] injury is defined more narrowly as its inability to operate the
landfill, the FAA's argument hinges on the proposition that the "causation" prong
{B2083185.1}
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of the test for constitutional standing demands that the challenged conduct be a
but-for cause of the plaintiff's injury. This proposition, however, is doubtful.
Article III standing demands "a causal relationship," but neither the Supreme
Court nor our Court has ever held that but-for causation is always needed.
Moreover, it is well recognized that but-for causation is problematic in precisely
the situation present here, i.e., where an effect is "causally over-determined," i.e.,
where there are multiple sufficient causes.
Id. at 194-95. The Third Circuit specifically noted that where a plaintiff “faces two, independent
obstacles that are potentially removable, plaintiff may address each obstacle and has standing to
do so.” Id. at 195.
As in Khodara, other courts have found plaintiffs do not need all necessary prerequisites
to a proposed project to be completed to have standing. For example, in Synagro-WWT Inc. v.
Rush Twp., 299 F.Supp.2d 410 (M.D. Pa. 2004), the plaintiff lacked DEP permits to operate a
treatment plant, yet the court found that plaintiff had standing to challenge a municipal ordinance
that precluded the operation of the plant. The Middle District determined that even though
plaintiff‘s DEP permits had expired, plaintiff had standing since it could not proceed with its
business activity. Id. at 415.
In Toll Bros v. Twp. of Readington, 555 F.3d 131, 140 (3d Cir. 2009), the Third Circuit
determined that the re-zoning by the Township did injure the developer even though the plaintiff
had only an option to buy the property, since the developer expended significant sums to plan the
development and submit required applications. See also SWEPI, LP v. Mora County, N.M., 2014
WL 365923 (D.N.M. Jan. 19, 2015) (there was standing to challenge an ordinance which
prohibited natural gas operations where plaintiff had oil and gas leases and even though the
plaintiff had not applied for drilling permits).
The Ordinance caused PGE’s injuries. Courts that have considered similar challenges to
standing as raised by Grant Township have consistently and regularly rejected those challenges.
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3. PGE Has Satisfied the Redressability Prong
In order to meet the redressability prong, PGE must establish only a substantial likelihood
that the relief requested by PGE will remedy the alleged injury. Toll Bros., 555 F.3d at 143;
Syngro-WWT Inc., 299 F.Supp.2d 410, 414 (M.D. Pa. 2004) (the court could redress the
wrongdoing, even with expired DEP permits); SWEPI, LP v. Mora County, N.M. 2015 WL
365923 (D.N.M. Jan. 19 2015) (drilling permits were not necessary to create standing and the
court could redress the wrong created by an unconstitutional ordinance).
In the cases cited by Grant Township (see Brief in Support of Motion to Dismiss at pp. 89), the courts found a lack of redressability because the permit application could have been
denied pursuant to another law or regulation not challenged by the applicant. In these cases, the
courts found that even if the plaintiff was successful in federal court, a separate and distinct legal
basis prevented the pursuit of each project. This is not the case here. The operation of a UIC
well is permitted under federal law. The USEPA issues federal UIC permits covering the
technical and operational aspects of a UIC well. Pennsylvania law expressly authorizes injection
wells. See 25 Pa. Code § 78.18. The DEP issues state permits that govern the change in status
from a producing well to an injection well. The Ordinance is the only law prohibiting the use of
the Yanity well as an injection well, and PGE has challenged the constitutionality of the
Ordinance.

No separate legal basis exists that prohibits or otherwise prevents PGE from

operating its planned UIC well. Therefore, PGE has standing even though DEP is still reviewing
its permit.
Moreover, none of the cases cited by Grant Township involved the deprivation of
constitutional rights like PGE has sustained.

The constitutional violations have caused an

ongoing injury which will be redressed by a favorable decision for PGE.

{B2083185.1}
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III.

CONCLUSION
For the foregoing reasons, PGE respectfully requests that this Court deny Grant

Township’s Motion to Dismiss and set a new date for oral argument on the parties’ cross
Motions for Judgment on the Pleadings.

Respectfully submitted,
Dated: June 3, 2015

By: /s/ Alana E. Fortna
Kevin J. Garber, Esquire
Pa. I.D. #51189
James V. Corbelli, Esquire
Pa. I.D. #56671
Alana E. Fortna, Esquire
Pa. I.D. #309691
Babst, Calland, Clements & Zomnir, P.C.
Two Gateway Center, 6th Floor
Pittsburgh, PA 15222
412-394-5400
Counsel for Plaintiff, Pennsylvania General
Energy Company, L.L.C.

{B2083185.1}
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CERTIFICATE OF SERVICE
I hereby certify that I electronically filed a true and correct copy of the foregoing
Plaintiff’s Brief in Opposition to Defendant’s Motion to Dismiss this 3rd day of June, 2015,
using the Court’s CM/ECF system, which will automatically serve a copy upon all counsel of
record.

By: /s/ Alana E. Fortna
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In the United States District Court
for the Western District of Pennsylvania
Pennsylvania General Energy Company, L.L.C., )
)
Plaintiff,
)
)
v.
)
)
)
)
)
Grant Township,
)
)
Defendant.
)
_______________________________________)

Case No. 1:14-cv-209
Susan Paradise Baxter, M.J.
RESPONSE TO PGE’S
SUPPLEMENTAL
OPPOSITION TO GRANT
TOWNSHIP’S MOTION TO DISMISS
FOR LACK OF STANDING AND
MOOTNESS
ELECTRONICALLY FILED

GRANT TOWNSHIP’S RESPONSE TO PGE’S SUPPLEMENTAL OPPOSITION TO
GRANT TOWNSHIP’S MOTION TO DISMISS

Grant Township files this response to Pennsylvania General Energy Company, L.L.C.’s
(“PGE”) Supplemental Opposition to Grant Township’s Motion to Dismiss for Lack of Standing
and Mootness. At issue in Grant Township’s Motion to Dismiss is PGE’s lack of a required
permit from the Pennsylvania Department of Environmental Protection (“DEP”) for PGE to
inject fracking waste into the Township. Without the state permit, PGE cannot inject fracking
waste into a well within the Township regardless of the Ordinance. Without the state permit,
PGE does not have any rights that could possibly be impacted by the Ordinance and the company
is not suffering any harm as a result of the Ordinance. Accordingly, without the state permit,
PGE lacks standing to bring an action challenging the Ordinance’s validity.

1

Case 1:14-cv-00209-SPB Document 110 Filed 09/03/15 Page 2 of 13

PGE does not dispute that it lacks the required state permit. Indeed, in its supplemental
opposition, PGE points out that DEP has still not issued the required permit. Instead, DEP has
suspended its review of PGE’s permit application, in violation of its statutory obligations to
timely grant or deny the permit application. DEP’s decision to suspend its review of PGE’s
application does not give PGE any right to engage in the activities prohibited by the Ordinance.
It does not confer standing. Without a final determination by DEP on PGE’s permit application,
it remains unclear whether PGE will gain any later basis upon which it may attempt to argue that
it has a right to inject frack waste into a well within Grant Township. As it currently stands, PGE
does not have this right and it is harmed not by the Ordinance, but by DEP’s failure to act on the
corporation’s permit application.
Accordingly, Grant Township respectfully requests that the Court grant its motion to
dismiss for lack of standing and mootness.

I.

Factual and Procedural History
In this action, Pennsylvania General Energy Company, L.L.C. (“PGE”) seeks to overturn

Grant’s Community Bill of Rights Ordinance (“Ordinance”), which was adopted by the people of
Grant Township on June 3, 2014. [Docs. 1, 5]. Grant Township’s Ordinance created a local Bill
of Rights for the people of Grant Township, prohibited those activities which would violate that
local Bill of Rights, and provided for enforcement of the Ordinance. [Doc. 1-1]. The Ordinance
prohibits the depositing of waste from oil and gas extraction into Grant Township, and PGE
seeks to inject frack wastewater into the Township in violation of that prohibition.

2
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A.

PGE’s first application for an injection well permit from the Pennsylvania
Department of Environmental Protection.

The Pennsylvania Department of Environmental Protection (“DEP”) regulates injection
wells and ancillary facilities under the authority of the Pennsylvania Oil and Gas Act, 58 Pa.
Code §2301 et seq., and other Pennsylvania environmental statutes. Relevant to this litigation,
the Act delegates power to the DEP to permit the conversion of an oil and gas production well to
an injection well, or to deny that conversion.
On April 16, 2014, Pennsylvania General Energy Company, L.L.C., (“PGE”) filed an
application with DEP to reclassify its Yanity Well, within Grant Township, from a production
well to an injection well. On August 8, 2014, without waiting for the DEP to issue a permit, PGE
filed this action. In its Complaint, PGE claimed that the Ordinance was causing the corporation
to suffer injury and damages, although it did not possess the state permit required for the
conversion.
Over two months after PGE filed this action, on October 22, 2014, the DEP issued the
permit to PGE. After receiving the permit, however, PGE took no action to prepare the site for
the creation and operation of an injection well.
B.

The initial revocation of PGE’s permit by the Pennsylvania Department of
Environmental Protection.

On February 13, 2015, DEP issued new draft regulations which ban the use of temporary
storage pits for oil and gas production, and which force other changes to state oil and gas
regulations. On August 11, 2015, DEP issued new draft final regulations. The new regulations
are not expected to be finalized until 2016.1

1

See
http://www.portal.state.pa.us/portal/server.pt/community/public_resources/20303/surface_regula
tions/1587188, visited on August 21, 2015. The August 2015 draft final regulations are
3
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On March 13, 2015, DEP revoked PGE’s injection well permit based on water quality
concerns and the potential for the injection well’s violation of Pennsylvania’s Clean Streams
Law. See Grant Township’s Motion to Dismiss, Doc. 80 and Doc. 80 at Exhibit #1 [Revocation
Letter of March 13, 2015 from DEP to PGE].
While PGE had the option of appealing the DEP’s revocation of its permit, it did not file
a permit appeal within the time period allowed for appeals. Instead, PGE accepted the DEP’s
revocation of its permit – and the grounds for that revocation - and opted instead to file a new,
second permit application with the DEP on March 31, 2015.
C.

Grant Township’s Motion to Dismiss.

On March 19, 2015, Grant Township filed a Motion to Dismiss for Lack of Standing and
Mootness [Doc. 81], arguing that DEP’s revocation of PGE’s permit deprived the corporation of
standing to challenge Grant’s Ordinance. Alternatively, Grant filed a motion for stay, requesting
that this Court stay the proceedings of this case until PGE possesses a valid state permit for the
proposed frack injection well.
PGE originally maintained that DEP’s decision on its permit would be made
instantaneously. Then, the corporation claimed that a decision would be made within thirty days.
PGE then claimed that the DEP was statutorily mandated to make a decision within forty-five
days, pursuant to Pennsylvania’s Act 13. As such, DEP should have made a decision on PGE’s
second permit application by May 15, 2015 or, as PGE has asserted, at least by June 23, 2015.
[Doc. 109, p. 2]. Yet, DEP has still not decided to grant or deny PGE’s permit application.

significantly different than prior regulations. See
http://files.dep.state.pa.us/OilGas/BOGM/BOGMPortalFiles/TechnicalAdvisoryBoard/2015/Sept
ember%202/Draft-Final%20Chapter%2078%20and%2078a%20-%20Annex%20A, visited on
August 21, 2015.
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D.

PGE’s failure to file an action against the DEP, and the DEP’s suspension of
the agency’s permit review.

While the DEP still has not approved or denied PGE’s second permit application, PGE
has refused to file any action to force the DEP to make a decision on its application. In essence,
while PGE has asserted in this Court that it has a statutory right to a permit decision, it has
refused to protect that right by bringing an action against the agency.
On August 12, 2015, DEP sent a letter to PGE, attached as Exhibit 1 to PGE’s
Supplemental Opposition, regarding PGE’s second permit application. In the letter, DEP states
that it has suspended its review of PGE’s application until “a court has determined the validity of
the local ordinance.” The DEP offers no authority in its letter, either statutory or regulatory, to
support its indefinite suspension of its review of PGE’s second permit application. PGE may
seek to appeal DEP’s determination to suspend its decision on its second permit application, or it
may seek separate mandamus relief against the Department based on Act 13 requirements. See
25 Pa. Code §1021.51 (“action of the Department” is immediately appealable to the
Environmental Hearing Board); §1021.2 (defining action).
On August 13, 2015, PGE attempted to leverage the DEP’s letter to file a supplemental
opposition to Grant Township’s Motion to Dismiss. Grant Township files this brief in response
and urges this Court to dismiss this case.

5

Case 1:14-cv-00209-SPB Document 110 Filed 09/03/15 Page 6 of 13

II.

Argument
Creation of, and operation of, a frack injection well within Grant Township requires both

a federal permit from the Environmental Protection Agency (“EPA”) and a state permit from the
Pennsylvania Department of Environmental Protection (“DEP”). As was the case when Grant
Township filed its original Motion to Dismiss, PGE still lacks a state permit for the operation of
its injection well. PGE’s lack of a state permit means that the challenged Ordinance has not, and
cannot, cause injury to PGE’s interests. As Grant Township has previously argued, PGE’s lack of
ability to proceed with the construction of, and operation of, the proposed frack injection well
means that its alleged injuries cannot be redressed by a ruling of this Court. Thus, PGE lacks
standing to maintain this case, and this Court lacks the jurisdiction to entertain it.
A. PGE does not have any rights that can be affected by the Ordinance.
The fact that PGE would like to inject frack waste into Grant Township does not mean
that it has a right to do so. It does not. PGE has failed to identify any present right that the
corporation possesses that is capable of being harmed by the Ordinance, because there is none.
PGE would only gain a potentially enforceable right after DEP’s issuance of a permit. If DEP
instead denies PGE’s permit application, PGE would not acquire any right with which the
Ordinance could potentially interfere. In the zoning context, this very distinction has often led to
litigation as to when a permit holder acquires vested rights sufficient for standing purposes. See
generally 3 Rathkopf, The Law of Zoning and Planning, 57–7 (4th ed. 1980) (acquisition of
vested rights requires good faith substantial change of position in reliance on permit validly
issued).
In this action, PGE acknowledges that it is required to have both a federal permit and a
state permit to construct and operate its injection well, yet before obtaining all required permits,

6
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the corporation prematurely sought this Court’s nullification of Grant’s Ordinance. In the land
use context, it has been well-established by the Third Circuit Court of Appeals that a landowner
cannot challenge a zoning decision on constitutional grounds until the permitting agency has
reached a final decision. See Acierno v. Mitchell, 6 F.3d 970, 971 (3d Cir. 1993) (constitutional
challenge to building permit denial was not ripe for review because there had been no final
decision on permit application); Taylor Inv., Ltd. v. Upper Darby Tp., 983 F.2d 1285, 1291 (3d
Cir. 1993) (constitutional challenge to a land-use decision is not ripe unless “state authorities
[are] given an opportunity to ‘arrive[ ] at a final, definitive position regarding how [they] will
apply the regulations at issue to the particular land in question.’”); Pace Resources, Inc. v.
Shrewsbury Tp., 808 F.2d 1023, 1029 (3d Cir.) (mature constitutional claim based on land-use
regulation requires that intended use of property was “conclusively barred”), cert. denied, 482
U.S. 906, 107 S.Ct. 2482, 96 L.Ed.2d 375 (1987)).
This principle applies with equal force to the present case. PGE cannot challenge the
Ordinance on the grounds that it prevents PGE from injecting frack waste before the corporation
has at least some basis (in the form of valid federal and state permits) to argue that it has
acquired at least some type of right to engage in the injection of fracking waste within Grant
Township.2
B. PGE’s remedy lies in an action against the DEP for the agency’s failure to issue
the state permit.
As PGE has argued on countless occasions, DEP is the agency responsible for issuing a
decision on PGE’s second permit application. The fact that DEP has still not granted or denied

2

Grant Township, of course, does not concede that federal and state permits would give PGE the
indisputable right to inject frack waste into the Township. Grant Township’s argument, however,
is that the issuance of the permits are a condition precedent to PGE’s ability to challenge the
constitutionality of Grant Township’s Ordinance in this Court.
7
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PGE a permit to inject frack waste into Grant Township does not give PGE any rights, except the
right to challenge DEP’s failure to act on its second application. Pursuant to Section 3211(e) of
Act 13 - and as argued by PGE – the time within which DEP was statutorily obligated to make a
decision on PGE’s second permit application has passed without DEP having made any final
decision.
In its August 12, 2015 letter, DEP states that it may indefinitely suspend its review of a
permit application where there is a conflict between the permit application and a local
ordinance.3 However, DEP cites no authority for this statement, and Grant Township can find no
authority that supports the DEP’s position. To the contrary, Section 3211(e) of Act 13 requires
DEP to “issue a permit within 45 days of submission of a permit application unless the
department denies the permit application.” DEP may extend that period for 15 days for cause
shown.
DEP’s decision to suspend its review of PGE’s permit application is immediately
appealable to Pennsylvania’s Environmental Hearing Board, and PGE has had the option of
seeking mandamus relief against the DEP for the past several months.4 See 25 Pa. Code
§§1021.51, 1021.2 (definition of “action”). A motion for supersedeas, temporary supersedeas, or

3

Interestingly, in its August 12, 2015 letter, DEP cites Penn Ridge Coal LLC v. Blaine
Township, 2009 U.S. Dist. LEXIS 84428 (W.D. Pa Sept. 16, 2009), in support of its statement
that there are serious questions regarding the Ordinance’s constitutionality. Yet, DEP ignores the
impact of the Pennsylvania Supreme Court’s decision, approximately four years after Penn
Ridge, in Robinson Township v. Commonwealth, 83 A.3d 901, 915 (Pa. 2013) which “affirmed
the significance of Pennsylvania’s Environmental Rights Amendment in relation to local
governments’ ability to assure the public health, safety, and welfare of their citizens.” ION
Geophysical Corp. v. Hempfield Tp., 2014 WL 1405397, at *7 (W.D. Pa. 2014). Grant Township
discusses the Environmental Rights Amendment as one source of authority under which it
lawfully enacted the Ordinance in both its Motion for Judgment on the Pleadings [Doc. 53, at p.
47-49] and Opposition to PGE’s Motion for Preliminary Injunction [Doc. 40, at p. 54-56].
4
As noted earlier, PGE also had the option of appealing DEP’s revocation of its initial permit,
but chose to accept DEP’s grounds for that revocation.
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injunctive relief filed within those legal frameworks, to force the Department to act, has also
been available to PGE, but the corporation has failed to exercise any of those available remedies.
See 25 Pa. Code §1021.61 et seq. (offering immediate relief for claims based on “good cause”).
Based on PGE’s prior statutory arguments in this Court, and its assertion of a right to a timely
permit decision, obtaining relief from DEP’s decision to suspend review of the corporation’s
permit application should not be difficult or burdensome. After resolution of the permit issue,
and if resolution yields the issuance of the permit to the corporation, PGE would then be free to
reinstate its challenge to Grant’s Ordinance in this Court.
While DEP may deny the issuance of the permit because of the Ordinance, there is no
authority for the Ordinance to be used to suspend DEP’s review of a permit application.5 DEP

5

58 Pa. Code § 3211(e.1) sets forth the grounds upon which the DEP may deny a permit
application. It provides:
Denial of permit.--The department may deny a permit for any of the following reasons:
(1) The well site for which a permit is requested is in violation of any of this chapter or issuance
of the permit would result in a violation of this chapter or other applicable law.
(2) The permit application is incomplete.
(3) Unresolved objections to the well location by the coal mine owner or operator remain.
(4) The requirements of section 3225 (relating to bonding) have not been met.
(5) The department finds that the applicant, or any parent or subsidiary corporation of the applicant,
is in continuing violation of this chapter, any other statute administered by the department, any
regulation promulgated under this chapter or a statute administered by the department or any plan
approval, permit or order of the department, unless the violation is being corrected to the
satisfaction of the department. The right of the department to deny a permit under this paragraph
shall not take effect until the department has taken a final action on the violations and:
(i) the applicant has not appealed the final action in accordance with the act of July 13,
1988 (P.L. 530, No. 94), known as the Environmental Hearing Board Act; or
(ii) if an appeal has been filed, no supersedeas has been issued.
9

Case 1:14-cv-00209-SPB Document 110 Filed 09/03/15 Page 10 of 13

may also, or in addition, refuse to issue the permit because of a multitude of other reasons, such
as concerns over harm to freshwater and the town’s water supply, or for the injection well’s
potential to violate the protections established by Pennsylvania’s Clean Streams Law.
Conversely, DEP may grant the permit application despite the Ordinance, finding that the
Ordinance does not qualify as “applicable law” pursuant to which it may deny the permit.
As it stands, DEP has not issued or denied the permit, and seeks to “pass the buck” to a
federal court to tell it what to do. Such is not the appropriate domain of this federal court – to
render an advisory opinion on the scope of DEP’s regulatory authority.
PGE has not acquired any enforceable right to deposit frack waste into Grant Township.6
Nor has PGE suffered any harm as a result of the Ordinance. PGE’s remedy is to pursue an

(6) The applicant failed to pay the fee or file a report under section 2303(c) (relating to
administration), unless an appeal is pending. The commission shall notify the department of any
applicant who has failed to pay the fee or file a report and who does not have an appeal pending.
58 Pa. Code § 3211(e.1) (footnote omitted; emphasis added).
As stated in Grant Township’s Brief in Support of Motion to Dismiss for Lack of Standing and
Mootness [Doc. 81], a plaintiff’s alleged harm does not meet the redressability requirement for
standing where, as here, another unchallenged law or regulation, independent of the Ordinance,
is causing the alleged harm. See Interstate Outdoor Advertising v. Zoning Bd. of the Tp. of
Cherry Hill, 2011 WL 4073469, at *7 (D.N.J. Sept. 13, 2011) (“Two recent District of New
Jersey decisions analyzing constitutional challenges to billboard bans held that a plaintiff is
unable to establish the essential requirement of redressability, even if the challenged provision
was struck down, if other unchallenged provisions would independently prevent construction of
the desired billboards.”) (citing Coastal Outdoor Advert. Gp., LLC v. Twp. of Union, 676
F.Supp.2d 337, 349 (D.N.J.2009) (Wolfson, J.), aff'd, 402 F. App'x 690, 691 (3d Cir. Nov.18,
2010); Coastal Outdoor Advert. Gp., LLC v. Twp. of East Hanover, 630 F.Supp.2d 446, 454
(D.N.J.2009) (Hayden, J.), aff'd, 397 F. App'x 794, 795 (3d Cir. Nov.16, 2010)); Maverick Media
Group, Inc. v. Hillsborough County, Fla., 528 F.3d 817, 821 (11th Cir. 2008) (holding that a sign
permit applicant lacks a redressable injury to challenge the constitutionality of a sign ordinance
where the permit could have been denied on the basis of some alternative but unchallenged
regulation); KH Outdoor, L.L.C. v. Clay County, 482 F.3d 1299, 1303 (11th Cir. 2007) (“Any
injury KH Outdoor actually suffered from the billboard and offsite sign prohibition is not
redressable because the applications failed to meet the requirements of other statutes and
6

10
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action against the DEP to obtain a final decision on its permit application which, as PGE has
continuously argued, is nearly two months overdue. In essence, PGE’s argument currently before
this Court is that DEP’s inaction confers jurisdiction upon this Court. This Court must reject that
argument and dismiss this case.
C. The people of Grant Township’s completion of the Home Rule Study process,
their recommendation of a Township Charter that would ban injection wells,
and the appearance of that Charter on the November ballot for a popular vote
by the residents of the Township, support the granting of Grant’s Motion to
Dismiss.
At their May primary election, the people of Grant Township overwhelmingly approved a
“home rule” ballot question that authorized the creation of a Township Government Study
Commission with the power to recommend changes to their local government. See 53 Pa.C.S.
§2911(a). On August 25, 2015, that Commission issued a final report which recommended that
Grant Township become a home rule municipality. As part of that final report, the Commission
proposed a Home Rule Charter that would, among other things, ban the permanent deposition of
oil and gas wastes within the Township.7 The ballot question for approval of the Charter will
appear on this November’s general election ballot for a popular vote of Grant residents.
If the ballot question is approved, Grant Township will no longer be a Second Class
Township under Pennsylvania’s municipal statutory scheme, but will instead become a Home

regulations not challenged.”); Harp Adver. Ill., Inc. v. Vill. of Chicago Ridge, Ill., 9 F.3d 1290,
1292 (7th Cir.1993) (holding that plaintiff advertiser's inability to erect billboard would not be
redressed by favorable decision because an unchallenged provision of sign code would block
construction); Advantage Media, L.L.C. v. City of Eden Prairie, 456 F.3d 793, 801 (8th Cir.
2006) (“[A] favorable decision for Advantage even with respect to those sign code provisions
which were factors in the denial of its permit applications would not allow it to build its
proposed signs, for these would still violate other unchallenged provisions of the sign code like
the restrictions on size, height, location, and setback.”).
7
The final report and proposed Home Rule Charter were the result of close to a dozen meetings
and two public hearings held by the seven member, elected Government Study Commission. The
final report was compiled pursuant to 53 Pa.C.S. §2921.
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Rule municipality. As such, it will no longer be restrained by limitations imposed by
Pennsylvania’s Second Class Township Code, but will be governed by the Home Rule Charter
provisions and applicable state and federal law. See 53 Pa.C.S. §2929.
If approved by the voters of Grant Township, the proposed Charter requires that the
Township undertake a review of pending legal actions and proceedings that have been filed
against the Township. If that review reveals that Grant’s transformation into a Home Rule
municipality “transforms the nature and character” of those proceedings, then the Township
Board of Supervisors must “request a dismissal of those proceedings.”8
Because PGE’s current claims are based on the status of Grant Township as a Second
Class Township within Pennsylvania’s municipal statutory structure, and because home rule
municipalities are treated differently under Pennsylvania law than Second Class Townships, it is
likely that this case will have to be dismissed and re-filed if the corporation wishes to continue to
pursue its claims.9 Given the potential transformation of the municipal Defendant, a dismissal of
this action is timely, and would conserve judicial resources in making a judgment that may not
be applicable to the municipal Defendant after the November general election.

8

That material is found within §207 of the proposed Grant Township Home Rule Charter. See
Grant Township Government Study Commission Final Report at 20.
9
Several PGE counts must simply be dismissed on their face, because they claim that the
Township lacks statutory authority pursuant to the Second Class Township Code for the adoption
of Grant’s Ordinance. See, e.g. Count VII of PGE’s Amended Complaint (“Impermissible
exercise of police power under the Second Class Township Code”) and Count VIII of PGE’s
Amended Complaint (“Preemption by the Second Class Township Code”). See Doc. 5 at 12-15.
PGE’s preemption claims are also affected by Grant’s transformation to Home Rule status,
because its argument that Pennsylvania’s Oil and Gas Act preempts local bans on oil and gas
production is significantly weakened by the change in the character of the municipality. While
Grant Township, as a Second Class Township municipality under Pennsylvania’s Second Class
Township Code, may be deemed wholly a “creature” of the state, a Home Rule municipality
possesses greater authority and latitude in lawmaking than a Second Class Township.
12

Case 1:14-cv-00209-SPB Document 110 Filed 09/03/15 Page 13 of 13

III.

Request for oral argument.
Grant Township respectfully requests either a dismissal of this action on the briefs, or

oral argument on the pending motions to dismiss.

IV.

Conclusion

Grant Township respectfully requests a dismissal of this action due to PGE’s lack of standing
to maintain this case and mootness of its claims, and this Court’s consequent lack of jurisdiction
over this case.

Respectfully submitted this 3rd Day of September, 2015.

For Defendant Grant Township:

/s Thomas Alan Linzey
Thomas Alan Linzey, Esq.
Community Environmental Legal Defense Fund
P.O. Box 360
Mercersburg, Pennsylvania 17236
(717) 498-0054 (v)
(717) 977-6823 (c)
tal@pa.net
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